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In the Court of Appeals of the District of 

Columbia 

October Term, 1930 


No. 5309 

| 

Erving H. Burgoyne, appellant 

V. 

United States of America, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF THE APPELLEE 


STATEMENT of facts 

The appellant, hereinafter referred to aS plain¬ 
tiff, in his petition alleged that while in the mili¬ 
tary service of the United States he made applica¬ 
tion for and was granted $10,000 War Risk Term 
Insurance and paid premiums thereon until dis¬ 
charge from the military service on June 24, 1919, 
that he became permanently and totally disabled 
at time of discharge from such service. The 
answer filed in behalf of the appellee, hereinafter 

called the defendant, admitted that the plaintiff 

(i) 
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applied for and received War Risk Insurance and 
made payments of premiums to include June, 1919, 
but denied that the plaintiff became permanently 
and totally disabled on June 24, 1919, or at anv 
time while his War Risk Insurance contract was 
in force and effect. This case came on for trial 
on May 6,1930, and at close of all the evidence, was 
submitted to the jury, which returned a verdict in 
favor of the defendant. From the judgment en¬ 
tered thereon in favor of the defendant plaintiff is 
here on appeal. 

Attention is invited to the fact that the Bill of 
Exceptions as prepared in this case does not contain 
and does not purport to contain all of the evidence 
introduced for trial of this cause, and that the suffi¬ 
ciency of the evidence to sustain the verdict is not 
assigned as error. This statement is made because 
of the incomplete and misleading resume of the 
evidence contained in the statement of case in ap¬ 
pellant *s brief, some of which has no bearing on the 
errors assigned and is not substantiated by the rec¬ 
ord in this case. 

ARGUMENT 

Assignment of error No. 1 

This assignment of Error relates to the allowance 
in evidence of the testimony of Dr. Vincient Her¬ 
nandez to the effect that he did not find any change 
in the bones or joints of the plaintiff as result of 
arthritis by reason of his examination of the plain¬ 
tiff and an X-ray report made by some other physi- 
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I 
I 

I 

j 

cian. Doctor Hernandez testified that he was a 

I 

regularly graduated and practicing physician; that 
he had, as a medical officer at the Naval Hospital, 
Washington, D. C., made a general physical exam¬ 
ination of the plaintiff, which proved to be essen¬ 
tially negative; that prior to his general physical 
examination several X rays of plaintiff’s body had 
been made by the X-ray technician at the Naval 
Hospital, and that these X-Rays had been read by 
one of the physicians on the staff at the Naval Hos¬ 
pital, who made a report of his findings; that such 

i 

report had become a part of the file at the Naval 
Hospital, and was used by witness in his examina¬ 
tion. The report of the X-ray readings had been 

i 

previously offered and received in evidence as a 
public document without objection. (Tr. 28.) 
After Doctor Hernandez had testified as to his find¬ 
ings, he was asked whether he had found any evi¬ 
dence of arthritis by reason of his examinaiion or 
the X-ray reports which he used at the time of 
making examination. He replied in the negative. 

It will be noted that no specific grounds of ob¬ 
jection to the question propounded were stated, but 
that merely a general objection and exception were 
noted. (Tr. 28.) In view of the fact that the X- 
rav reports referred to in the question propounded 
to Doctor Hernandez had previously been received 

j 

in evidence without objection it would appear that 
no proper exception could have been taken to the 
question because of reference to the X-ray report, 
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and certainly no prejudice could have resulted to 
plaintiff by reason of such reference. In any 
event, it is too well settled to require citation of 
authority that a general objection to admissibility 
of evidence may not be assigned as error. 

Assignment of error No. 2 

The second assignment of error relates to plain¬ 
tiff’s medical records at Mount Alto Hospital, 
Washington, 1). C., which were offered in evidence 
by the defendant as a public document. (Tr. 34.) 
This exhibit was not objected to by the plaintiff as 
a public record, and plaintiff’s counsel specifically 
stated that he was not objecting to it as a hospital 
record but as a copy of hospital record. (Tr. 34.) 
The exhibit was offered as a public record, being 
the original record made as the first copy on the 
typewriter bearing the personal signatures of the 
medical officers in charge of Mount Alto Hospital 
in ink, and taken from the United States Veterans’ 
Bureau file, which was subpoenaed in court by the 
plaintiff. (Tr. 35.) 

These reports were admitted in evidence by the 
court. They were objected to only on the ground 
that they were a copy rather than the original rec¬ 
ord. (Tr. 34.) These reports are not included in 
the Bill of Exception, nor are they to be found in 
the record now before the court, nor does the record 
set forth in anv maimer the substance of such 
report. This Honorable Court in the case of Stella 
Ann Hester Ricketts v. United States (32 Fed. (2d) 
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943) refused to consider whether the exclusion of 
medical reports not included in the record was 
error and held that such omission made it impossi¬ 
ble to determine whether such reports were rele¬ 
vant and material, and if so, whether the trial 
court's ruling thereon was prejudicial to plaintiff’s 
case. 

In any event, the reports referred to were part 
of the records subpoenaed, inspected, and used by 
plaintiff in trial of this cause. It was held in case 
of Waller v. Stewart, Federal Case No. 17109, C. C. 
District of Columbia 1835, where a party calling 
for books in the possession of the opposite party in- 

i 

speeds them, he makes them evidence for the other 
party. 

In the case of Edison Electric Light Company v. 
United States Electric Lighting Company, 45 Fed. 
55, it was held that when a party inspects a docu¬ 
ment which he has compelled his adversary to pro¬ 
duce by subpoena duces tecum and afterwards fails 
to offer it, his adversary may put it in evidehce. 

Plaintiff’s brief contains several citations refer¬ 
ring to the admissibility of hospital records and the 
circumstances under which they should be excluded 
or admitted in evidence. Particular attention is 

i 

invited to the fact that the records were offered in 
this case and received in evidence as public records 
without objection on that ground. (Tr. 34.) The 
discussion in plaintiff’s brief concerning the admis¬ 
sibility of inadmissibility of hospital records in 
general and whether or not such records are admis- 


i 
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sible under the hearsay rule has no application in 
the present case, because the reports in this case 
were admitted as public documents without objec¬ 
tion on that ground. It is obvious that if these 
records were properly admitted as public records 
it was unnecessary to produce the individual or in¬ 
dividuals making such records and it is immaterial 
whether or not the evidence contained therein could 
or could not have been secured in some other man¬ 
ner or from some other source. The reports of 
physical examination made bv United States Vet- 
erans’ Bureau physicians are admissible in evi¬ 
dence as public records. See Cole v. United States 
(45 Fed. (2d) 839); Hunk el v. United States (42 
Fed. (2d) 804), and Worley v. United States (42 
Fed. (2d) 197; United States v. Richard T. Wes- 
eoat, decided April 13, 1931, by the Fourth Circuit 
Court of Appeals; United States v. Ellen L. Har¬ 
rison, et ah, decided April 13, 1931. by the Fourth 
Circuit Court of Appeals. 


Assignment of error No. 3 

On direct examination plaintiff testified that he 
had been denied vocational training because of his 
physical condition. To contradict plaintiff’s testi- 
monv there was offered in evidence bv defendant as 
a public record the report of the Vocational Train¬ 
ing Board, signed by H. A. Nye, Vocational Train¬ 
ing Officer, Salt Lake City. (Tr. 36.) This was 
objected to on the ground that it showed on its face 
that it was a conclusion drawn bv the Medical 
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Board. This report was part of the official; record 
made by the particular officer with whom the plain¬ 
tiff had dealt, according to plaintiff’s testimony. 
(Tr. 38.) It will be noted that this exhibit was not 


objected to as a public record, but merely 


on the 


ground that it was hearsay. That public records 


are an exception to the general rule, excluding hear¬ 


say testimony is too well settled to require citation 
of authority or argument. 


It is submitted that no grounds were stated in 
plaintiff's objection which would warrant a finding 
of error in the ruling of the trial court. 


Assignment of error No. 4 

The fourth and last assignment of error relates 
to the prayers requested by the plaintiff and re¬ 
fused bv the court. 

The first requested prayer asked that the jury be 
instructed that ability to perform some work does 
not indicate in and of itself that the plaintiff was 
permanently and totally disabled. This request is 
for a negative rather than an affirmative definition. 
Moreover, it is misleading and certainly does not 
correctly or accurately define permanent and total 
disability within the meaning of that phrase as used 
in the contract of War Risk Insurance.; This 
prayer further asked that the jury be instructed 
that if they believed the work the plaintiff per¬ 
formed was injurious to his health and it was not 
possible for him to be engaged in said work without 
physical detriment, the mere fact that he had 
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worked for a short period of time should be given 
only whatever weight it might be entitled to in con¬ 
nection with other testimony. The record does not 
contain any evidence indicating that anv work 
which the plaintiff performed had injured his 
health. The instruction requested, therefore, was 
not pertinent. Moreover, inability of the plaintiff 
to engage in some particular kind or kinds of work 
without injury to his health is not the test of perma¬ 
nent and total disability within the meaning and 
intent of the War Risk Insurance contract. If 
plaintiff was able to perform any kind of sub¬ 
stantially gainful work without injury to his health, 
he was not permanently and totally disabled. 

It will be noted that the instruction requested 
limited the test of permanent and total disability 
not to plaintiff’s ability to perform any kind of 
gainful work without injury to his health, but to the 
work or works which he had attempted. It will also 
be noted that the instruction requested entirely 
omits any idea of the permanency of the physical 
or mental condition or disability which might have 
prevented plaintiff from continuing in any particu¬ 
lar type of work. Plaintiff, like most other indi¬ 
viduals, might well be unable to pursue certain 
types of occupations and still be able to follow other 
occupations without difficulty. The cases of United 
States v. Cox, 24 Fed. (2d) 944; United States v. 
Eliasson, 20 Fed. (2d) 821; United States v. Sligh, 
31 Fed. (2d) 735, and United States v. Acker, 35 
Fed. (2d) 646, cited in the plaintiff’s brief, have no 
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application. In the Cox case plaintiff had a per¬ 
manent mental derangement. In the Eliasson case 
plaintiff had sleeping sickness of a marked gnd per¬ 
manent degree. In the Sligh case plaintiff was suf¬ 
fering from active, far-advanced tuberculosis. In 
the Acker case plaintiff had been permanently and 
seriously injured in an aeroplane accident. In each 
of the cases cited the plaintiff admittedly had a 
major disability, the permanency of which was un¬ 
disputed. 

In all these cases it was apparent that the plain¬ 
tiff’s disabilities were permanent and the only 
question w T as whether such permanent disabilities 
were total in degree. Consequently, there was no 
need for precision in discussing the permanency of 
such conditions in connection with the considera¬ 
tion of the total disability alleged to result there¬ 
from. In the present case the testimony shows 

i 

that there was considerable doubt if plaintiff had 
any of the diseases alleged to disable him, and cer¬ 
tainly the evidence in the record indicates that such 
diseases or conditions had not permanently disabled 
plaintiff at all times subsequent to discharge. On 
the contrary, the evidence, if it shows anything at 
all, shows that plaintiff was prevented from con¬ 
tinuing at one kind of employment on one occasion 
by reason of arthritis and was prevented from 
working on another occasion at a different type of 
work bv reason of tuberculosis, or because pf some 
mental inaptitude for that particular type of work. 
Moreover, it will be noted that instruction requested 
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and given in the case of United States v. Eliasson is 
not the instruction requested by the plaintiff in 
the present case. 

Plaintiff’s second requested instruction asked 
that the jury be instructed that intermittent irregu¬ 
lar employment on the part of the plaintiff and the 
receipt of reasonable compensation therefor is not 
in and of itself conclusive evidence of lack of per¬ 
manent and total disability. This requested in¬ 
struction proposes a negative rather than an affirm¬ 
ative definition of permanent and total disability. 
It is also inaccurate and misleading in that it would 
warrant the jury in disregarding evidence of work 
performed as a test of total and permanent disabil¬ 
ity, even though irregular and intermittent em¬ 
ployment resulted solely from a whim or caprice of 
the plaintiff rather than from some physical or 
mental inability to continue in such employment. 
The case of United States v. SJigli, supra, is not an 
authority for the requested instruction. As stated 
above, Sligh suffered from active, far-advanced tu¬ 
berculosis and there was uncontradicted testimony 
showing that the work which he had performed had 
seriously and permanently impaired his health. 
The same condition obtained in the case of United 
States v. Acker. There is no such evidence in the 
present record, and no reason for giving any in¬ 
struction relating to the possibility of work injur¬ 
ing plaintiff’s health. 

Plaintiff's third requested prayer asked that the 
jury be instructed that said words “substantially 
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gainful” imply compensation to the employee 
equal in and to that usually paid to the ordinary 
regular employee; that is, compensation equivalent 
to a reasonable living for a person engaged in his 
regular occupation. If an individual is able to 
earn a substantially gainful living wagei he cer¬ 
tainly is not permanently and totally disabled even 
though it could be shown that the amount liO earned 
was less than that usually paid to the ordinary 
regular employee doing a similar type of work. 
The amount paid to the ordinary regular employee 
is not and can not be the test of permanent and 
total disability within the meaning of the contract 
of War Risk Insurance. Again, an individual may 
not be regarded as permanently and totally dis¬ 
abled merely by reason of the fact that his salary 

i 

or wage is not equivalent to a reasonable liying for 
a person engaged in his regular occupation. A 
violinist unable to engage in his regular occupation 

i 

by reason of an injury to his fingers might well be 
able to engage in several other types of occupation 
at which he could earn a substantially gainful live¬ 
lihood even though his wage or salary would not be 
equivalent to that which he might secure in his 
regular occupation as violinist. War Risk Insur¬ 
ance is not occupational insurance. U. S. jv. Lais, 
290 Fed. 972. j 

Plaintiff’s requested third prayer further asked 

I 

that the jury be instructed that the plaintiff is per¬ 
manently and totally disabled unless he is able to 
cany on a substantially gainful occupation con- 

i 

! 

i 
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tinuously, and that the jury consider the word 
“continuously” as contemplating w T ork or services 
which the soldier was able to perform in a regular, 
uniform manner, such as a normal person would 
be able to do or perform, and such disability was 
permanent, and as contrasted with casual or irreg¬ 
ular broken employment requiring repeated 
changes of employment or cessation of employment 
from time to time. This instruction is so obviously 
incorrect that comment is hardly necessary. How¬ 
ever, it will be noted that the first part of the defi¬ 
nition omits entirely any idea of the necessity of 
a permanent condition of body or mind which 
causes disabilitv as distinguished from disabilitv 
resulting from a temporary illness or injury. The 
last half of this requested prayer would warrant 
assumption that the permanency of disability 
might be assumed from casual or irregular broken 
employment, or cessation of employment from time 
to time without reference to whether such irregu¬ 
lar employment resulted from a whim or caprice of 
the individual or from some temporary condition 
of mind or body from which the individual might 
recover. 

Plaintiff’s fourth requested prayer asked that 
the jury be instructed that the term “permanent 
and total disability” mav be found if there is such 
impairment of capacity as to render it impossible 
for the disabled person to follow any substantially 
gainful occupation. It will be noted that the re¬ 
quested prayer utterly ignores the requirement of 


13 


permanency of disability and would warrant a find¬ 
ing of permanent and total disability upon proof of 

T 

irregular employment resulting from several sue- 

i 

cessive temporary illnesses or injuries. In the 
eases of Jagodnigg v. United States, 295 Fed. 916, 
and Starnes v. United States, 13 Fed. (2d) 212, 
plaintiffs had a mental derangement. Jagodnigg 
was suffering from dementia praecox and Starnes 
had been diagnosed as a constitutional psychopath. 
No question was raised as to the permanency of 
either condition. It will be noted that the excerpt 
from the Jagodnigg case purports to define “total” 

i 

rather than “permanent” disability. In the 
Starnes case the court specifically stated total dis¬ 
ability was “to be deemed permanent whenever it 
is founded on conditions which render it reasonably 
certain to continue throughout the life of the per¬ 
son suffering from it.” Hence, these case^ do not 
support plaintiff’s contention. 

Plaintiff’s fifth requested prayer asked that the 
jury be instructed that they must consicjer that 
plaintiff at the time of his enlistment was free from 
any mental disorders, disabilities, or impairments, 
and, further, that all mental disabilities, disorders, 
or impairments from which plaintiff was suffering 
must be considered as having been contracted or 
developed after the date of his enlistment in the 
United States Army. This requested instruction 
is obviously improper. The sole issue presented 
for determination in this case was whether or not 
the plaintiff was, as alleged in the petition, perma- 


i 

j 

i 
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nently and totally disabled at tlie time of discharge 
from the military service in June, 1919, and in no 
way related to his physical or mental condition at 
the time of enlistment or at a time subsequent to 
June, 1919. Plaintiff, if entitled to recover at all, 
could recover whether his disabilitv was or was not 
of service origin, and any discussion of that ques¬ 
tion would not have been pertinent. War Risk 
Insurance is payable on the happening of perma¬ 
nent total disability during the life of the contract, 
whether such disability is of service origin or not. 
l\ S. v. Golden, 34 Fed. (2d) 367. 

Plaintiff’s sixth requested prayer asked that the 
jury be instructed that plaintiff must be considered 
at the time of enlistment free from any physical 
disabilities, disorders, or infirmities, except those 
noted at time of enlistment, and further, that the 
jury must find that all physical disabilities, dis¬ 
orders, and infirmities from which plaintiff was 
suffering must be considered as having been con¬ 
tracted or developed after the date of enlistment, 
excepting only those which were noted at the time 
of enlistment. This instruction is incorrect and 
improper, but was undoubtedly designed to invoke 
the provisions of Section 200 of the World War 
Veterans’ Act, as amended July 2, 1926, 44 Stat. 
793, 38 U. S. 0. A. 471, which provides: 

That for the purposes of this Act every 
such officer, enlisted man, or other member 
employed in the active service under the 
War Department or Navy Department who 
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was discharged or who resigned prior to July 
2, 1921, and every such officer, enlisted man, 
or other member employed in the active serv¬ 
ice under the War Department or Navy De¬ 
partment on or before November 11, 1918, 
who on or after July 2, 1921, is discharged 
or resigns, shall be conclusively held and 
taken to have been in sound condition when 
examined, accepted, and enrolled for service, 
except as to defects, disorders, or infirmities 
made of record in any manner by proper 
authorities of the United States at the time 
of, or prior to, inception of active service, to 
the extent to which any such defect, disorder, 
or infirmity was so made of record: Pro¬ 
vided, That an ex-service man who i$ shown 
to have or, if deceased, to have had, prior to 
January 1, 1925, neuropsychiatric disease 
and spinal meningitis, an active tuberculosis 
disease, paralysis agitans, encephalitis le- 
thargica, or amoebic dysentery developing 
a 10 per centum degree of disability or more 
in accordance with the provisions of sub¬ 
division (4) of section 202 of this Act, shall 
be presumed to have acquired his disability 
in such service between April 6, 1917, and 
July 2,1921, or to have suffered an aggrava¬ 
tion of a preexisting neuropsychiatric dis¬ 
ease and spinal meningitis, tuberculosis, 
paralysis agitans, encephalitis lethargica, or 
amoebic dysentery in such service between 
said dates, and said presumption shall be 
conclusive in eases of active tuberculosis dis¬ 
ease and spinal meningitis, but in all other 
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cases said presumption shall be rebuttable 
by clear and convincing evidence. * * * 

This Section was amended by the Act of July 
3, 1930, Acts of 71st Congress, 2nd Session, Part 
One, Page 995, by substituting the word “section” 
for the word “Act ’’ above italicized. Clearly, after 
the amendment of July 3, 1930, the trial court 
would not have been warranted in giving an in¬ 
struction in action for War Risk Insurance based 
upon the provisions of Section 200. While this 
case was tried prior to the amendment of Sec. 200 
by the Act of July 3,1930, the court committed no 
error in refusing to give such instruction. The 
case of United States v. James M. Searls et a]., 
decided April 13, 1931, by the United States Cir¬ 
cuit Court of Appeals for the Fourth Circuit, is 
squarely in point. In this case the court stated: 

The instruction complained of was based 
on what we think is a misinterpretation of 
a portion of section 200 of the World War 
Veterans’ Act, as amended by the Act of 
July 2, 1926, 44 Stat. 793, 38 USCA 471, 
which, however, has been amended by the Act 
of July 3, 1930, Acts of 71st Congress, 2nd 
Session, Part 1, p. 995. As the case was 
tried in the court below before the amend- 

i 

ment of 1930, it is necessarv to consider what 
presumption was created by the section in 
question prior to that amendment, and 
whether it had any application to the case 
presented here. We do not think that it 
did. Section 200 of the World War Veter- 
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ans’ Act, 43 Stat. 615, 616, provided for the 
compensation and treatment of officers, en¬ 
listed men, etc., for injury or aggravation of 
injury suffered during the war. That sec¬ 
tion was as follows: 

“Sec. 200. For death or disability result¬ 
ing from personal injury suffered or disease 
contracted in the military or naval service 
on or after April 6, 1917, and before July 2, 
1921, or for an aggravation or recurrence of 
a disability existing prior to examination, ac¬ 
ceptance, and enrollment for service, when 
such aggravation was suffered and con¬ 
tracted in, or such recurrence was caused by, 
the military or naval service on or after 
April 6, 1917, and before July 2, i921, by 
any commissioned officer or enlisted man, or 
by any member of the Army Nurse Corps 
(female), or of the Navy Nurse Corps (fe¬ 
male) when employed in the active service 
under the War Department or Navy Depart- 
ment, the United States shall pay ;to such 
commissioned officer or enlisted man, mem¬ 
ber of the Army Nurse Corps (female), or 
of the Navy Nurse Corps (female), or, in the 
discretion of the director, separately to his 
or her dependents, compensation as.!lierein- 
after provided. * * * That for the pur¬ 
poses of this section every such officer, en¬ 
listed man, or other member employed in the 
active service under the War Department or 
Navy Department who was discharged or 
who resigned prior to July 2,1921, and every 
such officer, enlisted man, or other member 
employed in the active service under the 
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War Department or Navy Department on 
or before November 11,1918, who on or after 
July 2, 1921, is discharged or resigns, shall 
be conclusively held and taken to have been 
in sound condition when examined, accepted, 
and enrolled for service, except as to defects, 
disorders, or infirmities made of record in 
any manner by proper authorities of the 
United States at the time of, or prior to, in¬ 
ception of active service, to the extent to 
which any such defect, disorder, or infirmity 
was so made of record: Provided, That an 
ex-service man who is shown to have or, if 
deceased, to have had, prior to January 1, 
1925, neuropsychiatric disease, an active tu¬ 
berculous disease, paralysis agitans, encepha¬ 
litis lethargica, or amoebic dysentery, de¬ 
veloping a 10 per centum degree of disability 
or more in accordance with the provisions of 
subdivision (4) of section 202 of this Act 
shall be presumed to have acquired his disa¬ 
bility in such service between April 6, 1917, 
and July 2. 1921, or to have suffered an ag¬ 
gravation of a preexisting neuropsvchiatric 
disease, tuberculosis, paralysis agitans, en¬ 
cephalitis lethargica, or amoebic dysentery 
in such service between said dates, and said 
presumption shall be conclusive in eases of 
active tuberculous disease, but in all other 
cases, said presumption shall be rebuttable 
by clear and convincing evidence; but noth¬ 
ing in this proviso shall be construed to pre¬ 
vent a claimant from receiving the benefits of 
compensation and medical care and treat¬ 
ment for a disability due to these diseases of 


19 


more than 10 per centum degree (in accord¬ 
ance with the provisions of subdivision (4), 
section 202, of this Act) on or subsequent to 
January 1,1925, if the facts in this case sub¬ 
stantiate his claim.” (Italics ours.) 

Section 200 was a part of title II of the 
Act of 1924, which dealt with compensation 
and treatment. Title III of that Act dealt 
with war risk insurance; and section 304 
thereof related to the reinstatement of 
lapsed policies by disabled veterans suffer¬ 
ing from injury or disease contracted dur¬ 
ing the war. It required as a condition of 
reinstatement of a lapsed policy that the 
applicant during his lifetime submit satis¬ 
factory proof showing the service origin of 
the disability or aggravation thereof; The 

Act of 1924 was amended bv the Act of Julv 

• * 

2, 1926, so as to provide, among other things, 
for the reinstatement of the policies of dis¬ 
abled veterans in certain cases without proof 
that their disability was of service origin. 
To accomplish this result the proviso of sec¬ 
tion 304 requiring the applicant to submit 
proofs of the service origin of his disability 
was omitted and the words which we have 
italicized in section 200 of the Act of 1924, 
“that for the purposes of this section,? were 
changed by the amendment to read “that 
for the purposes of this act.” 44 Stat. 793 
and 799. The effect, and we think the only 
effeet, of this amendment was to give to the 
veteran the benefit of the presumption 
created by section 200 as to service origin of 
disability, not only in applications for com- 
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pensation and treatment, but also in applica¬ 
tions for reinstatement of lapsed policies. 

On June 9,1930, the Finance Committee of 
the Senate, reporting on the bill to amend 
the World War Veterans’ Act, had this to 
say with reference to the amendment to sec¬ 
tion 200 bv the Act of 1926: 

* 

“The word ‘act’ was substituted for the 
word ‘section’ in the amendment to the 
World War veterans’ act dated July 2,1926, 
in order to enable veterans to reinstate in¬ 
surance under section 304 of the act. and 
show for that purpose that the disease from 
which they were suffering at the time of 
attempted reinstatement was of service ori¬ 
gin. It was not intended by the change to 
enable a veteran in a suit on Government in¬ 
surance to establish for the purposes of the 
suit that the disability on account of which 
the same was based was of service origin. 
Your committee has been informed that cer¬ 
tain courts have so construed this section as it 
reads in the present law. In order to clarify 
the matter and show clearly the original in¬ 
tent of the Congress, your committee has 
therefore changed the word ‘act’ to ‘sec¬ 
tion and section 304 of this act,’ on page 
15. lines 2 and 3.” 

The change thus recommended was incor¬ 
porated in the act of July 3, 1930, and it is 
now made perfectly clear that the presump¬ 
tion as to service origin of disability now ex¬ 
ists only as to the matters covered by sec¬ 
tions 200 and 304 of the act. Acts of 71st 
Congress, Part 1, page 995. 
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The decisions referred to in the report of 
the Senate Committee are presumably Bran- 
daw v. U. S. (C. C. A. 9th) 35 Fed. (2d) 181, 
and unreported District Court decisions ap¬ 
plying the same doctrine. Mulivratia v. U. 
S. (C. C. A. 9th) 41 Fed. (2d) 734, and 
Runkle v. U. S. (C. C. A. 10th) 42 Fed. (2d) 
804, to the same effect, were decided after 
the filing of the report. These cases hold 
that section 200 of the World War Veterans 

i 

Act as amended by the Act of 1926 raises 
the presumption as to the service origin of 
disability arising from a disease mentioned 
in the section in favor of a claimant seeking 
a recovery under a policy, and not merely 
in favor of a veteran seeking compensation 
or treatment or the reinstatement of a lapsed 
policy. 

While we have great respect for the courts 
which have reached this conclusion, we can 
not follow them in their interpretation of the 
statute. Conceding that the presumption as 
raised under the 1926 amendment is hot con¬ 


fined to the purposes of section 200, it is con¬ 
fined to the purposes of the act, which pro¬ 
vides for compensation, treatment, and rein¬ 
statement of insurance for veterans suffer¬ 
ing from disabilities of service origin. It 
does not provide for the establishment of 
claims under policies as issued nor does it 
attempt to regulate procedure in the courts 
on such policies. It would seem clear, there¬ 
fore, that if we look to the language of the 
act alone there is nothing to create such pre¬ 
sumption in the case of a claim under a pol- 
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icy, which is an entirely different matter 

v 7 mi 

from compensation or treatment of disabled 
veterans or the reinstatement of insurance 
which they have allowed to lapse. 

The same result follows if we look to the 
purpose of the statute and consider, as we 
must, its reason and spirit. In the case of a 
claim of disability under a policy, the ques¬ 
tion is not as to the origin of the disability, 
but as to whether it was total and permanent 
within the meaning- of the policy while same 
was in force. The mere fact that it may 
have arisen from injury or disease having a 
service origin does not bear upon the right of 
recovery. The disability must have been 
total and permanent during the life of the 
policy, irrespective of the origin of the in¬ 
jury or disease causing it. And, on the other 
hand, if the disability was total and perma¬ 
nent, it makes no difference that it may not 
have been of service origin. There could 
have been no reason, therefore, in providing 
that for the purposes of claims under poli¬ 
cies the diseases mentioned in the act should 
be deemed to have originated in the service. 
AVe think it clear that the presumption was 
intended to relate to matters as to which the 
service origin of disability was a considera- 
tion of importance; that is, to applications 
under the act for compensation or treatment 
or for reinstatement of insurance. 

There was error, therefore, in giving the 

special instruction requested by plaintiffs. 
* * * 
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For the reason above stated it is obvious that the 
trial court did not commit error in denying* plain¬ 
tiff’s fifth, sixth, and seventh requested prayers. 

i 

Under the heading of “Conclusion,” plaintiff’s 
brief contains certain excerpts from the charge of 
the court as given to the jury. No exception was 
noted to the excerpts set forth in plaintiff’s brief, 
nor have such portions of the charge been assigned 
as errors. Hence, the correctness of the statement 
contained in such excerpts is not presented for 
consideration, and further comment is deemed un¬ 
necessary. 

For the reason stated above it is submitted that 
there is no reversible error in the record and that 
the judgment as entered by the trial court should 

be affirmed. I 
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